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A Note on Commercial Speech in the Era of Late Capitalism
Keith E. Whittington

It is not unreasonable to assume that the free speech clauses
of the First Amendment are primarily concerned with political
speech. As many have argued, free speech regarding politically
relevant matters can be considered a prerequisite of a function-
ing democracy. The boundaries of political speech are less clear,
however, and they have tended to expand over time as it was
recognized that republican politics required more varied and
wide-ranging speech than was previously thought. Although the
contours of the appropriately protected speech were being estab-
lished in Britain before the American Revolution, the Sedition
Act controversy demonstrated that constitutionally protected
speech would have to be conceptualized more broadly than was
once the case in order to have a viable system of competitive
elections.! Harsh and unruly criticism of government officials
and political candidates would have to be incorporated into the
free speech regime. The antebellum debate over slavery simi-
larly made clear that free-ranging debate over social institutions
and practices that were potentially subject to government action
and political inquiry would likewise need to be protected as
political.? The jurisprudential debates over seditious speech in
the early twentieth century likewise indicated the scope of polit-
ical speech that would need to be protected if the Declaration’s
claim to a right to alter the form of government was to be taken
seriously.> The citizenry not only
needed to hear whether the Adams
administration was departing from
republican principles, but also whether
socialism was an attractive alternative
to republican capitalism.

Of course, there might well be social
value in other types of speech, but that
may not be reason enough to protect
them under the free speech clauses. Free speech relating to reli-
gion, perhaps the origin of free speech rights, may be understood
to be independently protected under the religion clauses of the
First Amendment.* We might well believe that other forms of
speech are adequately protected by the structural features of
American democracy. We might worry that a government
empowered with the authority to regulate speech might use it to
silence political dissent or criticism of the government itself or
might act on behalf of religious majorities to similarly silence
religious dissent or criticism. We might consider the value of
artistic, scientific or commercial speech less fundamental, how-
ever, such that it is properly subject to a regulatory calculation,
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or we might think that the political salience of such speech is
such that it is less prone to the temptations of abuse that beset
political and religious speech and thus less in need of special
constitutional and judicial protection.’ Economic activity or
commercial speech would receive heightened protection only to
the extent that it fed useful information into the political sphere.
Thus, “peaceful” labor picketing may be constitutionally pro-
tected to the extent that, “[f]ree discussion concerning the condi-
tions in industry and the causes of labor disputes appears to us
indispensable to the effective and intelligent use of the processes
of popular government to shape the destiny of modern industrial
society. The issues raised by regulations, such as are challenged
here, infringing upon the right of employees effectively to
inform the public of the facts of a labor dispute are part of this
larger problem.”® On the other hand, since the point is to protect
speech/activity relevant to policymaking rather than freedom of
action as such or activity relevant to the economic dispute or
competition, other forms of labor action are left outside consti-
tutional protections.’

The metaphor of the marketplace of ideas fits this functional-
ist understanding of free speech. With its economic referent, it
suggests a group of producers and consumers with exogenous
preferences. The producers of ideas pump out speech in the
hopes of winning market share, and the
consumers gobble up those ideas that
happen to match up with their preexist-
ing preferences (the relevant prefer-
ences may not directly be for the idea
itself but for something else that the
idea might relate to — we have a prefer-
ence for wealth and we are in the mar-
ket for a good idea as to how to pro-
duce it). The success of ideas in the marketplace depends on the
ingenuity of the producers and the distribution of preferences
among consumers. Sellers of socialism may not get very far in
the American marketplace, but Horatio Alger stories can be
blockbusters. In the competition among ideas in the market-
place, the good ideas will hopefully over time squeeze out the
bad ideas. From a constitutional perspective, the goal is to regu-
late this marketplace so that it might be as free and as efficient
as possible, for example by preventing artificial barriers to entry.

The Court has been increasingly sympathetic to the protection
of commercial speech beyond its utility in informing citizens on
matters relating to public policy. The interests of consumers in
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receiving information on matters relating to their economic deci-
sions has itself been recognized as relevant to the interpretation
and application of the free speech clause.® Such an expansion of
the protections of commercial speech, however, may be subject to
limitation in extending beyond the central constitutional commit-
ments to political speech. It also fails to recognize that advertis-
ing, the primary form of commercial speech, “is no longer built
around the idea of informing or promoting in the ordinary sense,
but is increasingly geared to manipulating desires and tastes
through images that may or may not have anything to do with the
product to be sold.”

I want to suggest that commercial speech (among others)
should not be conceptualized as sharply distinct from political
speech.!® While commercial speech may primarily serve the
interests of economic producers and consumers seeking to make
efficient transactions in the marketplace, it can also perform a
political function that would entitle it to full First Amendment
protection. In making this move, I want to shift metaphors from
the “marketplace of ideas” to the “republic of signs.”!! The point
of the metaphorical shift is to recognize a different function of
political speech. The marketplace of ideas metaphor emphasizes
the ways in which speech informs citizens as to how best to exer-
cise their preferences through voting. As the economic model of
democracy would emphasize, in order for democracy to be effec-
tive, voters need information about the candidates, their issue
positions, and the relationship between those issue positions and
outcomes that voters care about.!? A free-speech regime is con-
cerned with preventing obstructions to that flow of information
so that voters might make well-informed vote choices and elec-
toral mechanisms might effectively aggregate social preferences.

The republic of signs metaphor, by contrast, emphasizes that
“the force of a political idea lies in its capacity to transcend
thought and make itself part of everyday life in the material
world.”!3 Ideas are not only consumed by individuals seeking to
act on their preferences. Ideas also help constitute individuals
and their preferences. They are politically significant not only to
the extent that they can inform citizens, but also to the extent that
they can construct and mobilize citizens.!4

This process is evident within the realm of obvious political
expression. A great deal of political activity is first and foremost
concerned with constructing political identity. One aspect of the
rise of republican historiography of the revolutionary and found-
ing era is its new emphasis on the interpenetration of community
and individual, of the need to define community and to consti-
tute individuals with the traits appropriate to that community.!?
The first task of the revolutionary generation was to construct an
American identity that could justify separation from the British
Empire and convert treason into patriotism. Having successfully
separated from Britain, the Americans had to construct them-
selves as republican citizens and abandon their previous identity

as imperial subjects while cultivating the individual character
traits necessary to the maintenance of a republic.

In the nineteenth-century heyday of political parties, the con-
struction of partisan identity in the electorate was a critical task.
In contrast to the Progressive reformers of the early twentieth
century, such as the League of Women Voters, which preferred
to reduce politics to the rational exchange of information rele-
vant to vote choice, party builders of the nineteenth century
understood popular politics as being centrally concerned with
the creation of affective ties between the political parties and
portions of the electorate.!® Party success depended on prevent-
ing voters from identifying themselves as “independents” care-
fully weighing the competing slates and platforms offered by
party elites, but instead on leading voters to identify themselves
as Republicans, Whigs, or Democrats who would mobilize
behind favored party banners.

While American parties often benefited from and encouraged
the formation of ethnic and racial identities or even economic
identities which could be incorporated within the party coalition,
the formation of class identity was in greater conflict with pre-
established partisan divisions.!” Nonetheless, while labor
demonstrations and picketing may convey useful information
about matters of public policy to voters, these activities more
directly attempt to build worker solidarity and class identity.
Constituting the identity of workers as workers has significant
potential implications for the success of the labor movement
vis-a-vis employers, but also has significant implications for
future political action. The greater political dimension of such
speech may not be in the information it provides to the general
public that the Court noted in Thornhill, but in the constitutive
effects on the political identity of workers. As Marx noted, the
class struggle is first a struggle to constitute the classes and bring
them into self-consciousness.

The constitution of the worker was the paradigmatic politi-
cal effort of industrial capitalism. The era of late capitalism,
however, is the era of the “postindustrial society . . . consumer
society, media society, information society, electronic soci-
ety.”!® It is centrally concerned with the production and con-
sumption of sign systems.!” The identity being constituted and
performed is defined less by work than by consumption.
Notably, advertising, the paradigmatic commercial speech, in
the era of late capitalism is less about conveying information
about prices than it is with constructing a brand image that can
in turn be appropriated by the consumer. Identity, including
political identity, is formed through the pastiche of “commer-
cial speech.” To some analysts, this process is relentlessly top-
down, as the consumer is helplessly molded by Madison
Avenue imagery. More plausibly, individuals are active partici-
pants in the process, drawing upon the detritus of commercial
culture to recreate themselves.
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Political identity coheres with the notion that “the personal is
the political.” Explicit political action rests on the base of polit-
ical identity, which is itself not a pre-social given but the result
of ongoing social processes. In the era of late capitalism, com-
mercial speech is an essential component of those social
processes that help constitute political identity. As such, the
social value of commercial speech lies
not merely in its utility in conveying
information that facilitates efficient
economic exchanges but also in pro-
viding the raw materials upon which
modern political culture is built.
Consequently, commercial speech
should be regarded as on par with other forms of speech as polit-
ically relevant.2 Moreover, it is precisely the forms of commer-
cial speech that are most feared by political authorities that
should, in this light, be protected. The brand imaging of con-
sumer goods is not about market efficiencies, but rather about
personal identity and desire.?! Indeed, it is precisely because of
the capacity of, for example, cigarette and alcohol advertising to
help constitute personal identity that it is feared, regulated, and
prohibited. Joe Camel and the Marlboro Man are deserving of
constitutional protection precisely because they function in the
cultural rather than the purely economic realm. This might also
suggest that the “lesser” should not be included in the “greater”
when it comes to commercial regulation.?? Though the state may
have the authority to prohibit entirely certain commercial prod-
ucts and activities (e.g., gambling, narcotics, tobacco), it should
not be understood to have an equal authority to prohibit the cul-
tural production related to that activity. Commercial speech for
illicit products may have the potential for the greatest identity-
forming effects, and individuals should be no more denied the
cultural signs of such activity than they should be denied the
political rhetoric advocating the legalization of such activity.
Having an independent cultural logic beyond simply matching
consumers and producers, the protection of commercial speech
should not hinge on the state sanction of the underlying commer-
cial activity.

Keith E. Whittington is an Associate Professor of Politics at
Princeton University.
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